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The Implication of Texas Abortion Law SB8 on At-Risk Populations in Texas and Other
States.
Kelly Zielinski
I.

Introduction

On May 19, 2021, Texas Governor Greg Abbott signed into law the Texas Heartbeat Act,
commonly known as SB8.1 The law was dated to take effect on September 1, 2021.2 SB8 bans a
woman from getting an abortion after the detection of a heartbeat in the unborn child, which
typically occurs after about six weeks of pregnancy.3 SB8 also allows private citizens to enforce
the ban.4 On July 13, 2021, the American Civil Liberties Union of Texas (ACLU of Texas) filed
a lawsuit challenging the act on behalf of abortion providers.5 The challenge made its way to the
United States Supreme Court three times before the Court issued a ruling on December 10, 2021,
dismissing what would have been the most promising pathway to block the ban. 6 As of the date
of this article, SB8 is still good law in Texas.
SB8 has policy implications for underserved communities and will empower other states
to limit abortion rights, which have the potential to affect large numbers of American women.
There are avenues for expanding abortion rights in the wake of SB8, including actions that can
be taken by both the federal government and state governments, and reproductive rights
advocates can help to end the stigma. Part II of this article discusses the complicated historical
background of abortion in the United States. Part III discusses Texas-specific challenges to
abortion. Part IV discusses SB8 in general and the overall implications for women in Texas. Part
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V discusses SB8’s implication for underserved communities and how to combat the stigma of
abortion.
II.

Historical Background of Abortion in the United States

Regardless of the legality of the procedure, abortions have been around for
centuries.7 Women have used abortion as a means to control reproduction throughout history and
in every society.8 Abortion was an accepted practice in both ancient Rome and ancient Greece,
and even the Old Testament has several legal passages that refer to abortion in terms of the loss
of property and not with the sanctity of life.9 Throughout much of Western history, abortion was
not a criminal activity if it was carried out before “quickening,” or before the fetus moved in the
womb, which typically occurs between eighteen and twenty weeks of gestation.10 Additionally,
in the history of many Native American cultures, matters pertaining to women are traditionally
seen as the business of women.11 All decisions concerning a women’s reproductive health were
left up to her, and whatever decision she made was respected. 12 Thus, even in pre-colonial
America, a woman’s right to choose was her choice.
In America’s first century, abortion was not banned in a single state in the United
States.13 Early on, even the definition of abortion was different; for instance, it was believed that

7

Jessica Ravitz, The Surprising History of Abortion in the United States, CNN (June 27, 2016),
https://www.cnn.com/2016/06/23/health/abortion-history-in-united-states/index.html.
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a human life did not exist before a pregnancy quickened and if a pregnancy ended in its early
stages, it had simply “slipped away.” 14 The popular viewpoint regarding abortion and common
law were grounded in the female experience of their bodies.15 However, that attitude towards
abortion in the United States began to change in the late 1800s.16 By 1900, abortion was illegal
everywhere in the United States, except to save the life of the mother. 17
Surprisingly, the move to make abortions illegal was not due to any social or religious
conservative pressure; rather, it was largely due to pressure from the medical community.18 In
the nineteenth century, the American Medical Association (AMA) began a crusade to make
abortion illegal.19 Dr. Horatio Storer, a Harvard Medical School graduate, lead the effort behind
this campaign.20 The movement was largely fueled by the observation that efforts to manage the
timing of pregnancy resulted in falling birth rates among white women while an increasing
number of immigrants entered the United States.21 By 1880, most states had enacted restrictive
abortion laws, and in 1873, Congress passed the Comstock Law that banned items including
abortion drugs.22 However, even with abortions being illegal, women still had them done, and at
times, such as during the Great Depression, abortion rates seemed to increase despite the law.23
During this period, women with means could travel to get abortions by leaving the country or
paying a physician a lot of money to do the procedure illegally.24 Unfortunately, underserved
women did not enjoy the same access and often resorted to “back-alley” abortions that took place

Id. (citing “When Abortion Was a Crime: Women, Medicine, and Law in the United States, 1867-1973”).
Id.
16
Id.
17
Baker, supra note 8.
18
Ravitz, supra note 7.
19
Id.
20
Id.
21
Id.
22
Id.
23
Id.
24
Id.
14
15

54

using knitting needles, coat hangers, or the ingestion of chemicals.25 In the 1950s and 1960s, the
estimated number of illegal abortions in the United States was somewhere between two-hundred
thousand and the low millions.26 Then, in 1973, through the landmark case Roe v. Wade,
abortion was legalized across the United States.27
Roe v. Wade guaranteed that women would have the right to choose whether to have an
abortion.28 In the case, the Court struck down a Texas abortion law from 1859 that prohibited
abortions.29 The Court reasoned that the Ninth and Fourteenth Amendments’ constitutional right
to privacy applied to a woman’s decision to terminate her pregnancy. 30 Thus, a woman was
allowed to have an abortion up to the third trimester of pregnancy or up to when the fetus would
be able to live outside the womb. 31 Furthermore, abortions could be conducted after the third
trimester only if the woman’s life or health was at risk.32 Women’s health was defined in Doe v.
Bolton, where the Court held that in terms of abortion, the definition of a woman’s health must
include both physical and mental health. 33 Not long after this decision, state and federal
lawmakers began enacting policies and laws that placed limits on abortion and abortion funding.
Following the Court’s decision in Roe v. Wade, Congress enacted the Hyde Amendment,
which blocks federal funds from being used to pay for abortion unless the abortion falls under
one of the listed exceptions: rape, incest, or a determination that the pregnancy endangers the
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woman’s life.34 The enactment of the Hyde Amendment resulted in dramatically limited
coverage of abortion under Medicaid and other federal healthcare programs. 35 The Amendment
is attached to the Congressional appropriations bill for the Department of Health and Human
Services (HHS) and has been renewed annually by Congress.36 Initially, the Amendment only
affected abortion funding under Medicaid, but because Congress reauthorizes it annually as an
attachment to the appropriations bill for HHS, it also restricts abortion funding under the Indian
Health Service, Medicare, and the Children’s Health Insurance Program. 37 Furthermore,
language similar to that of the Hyde Amendment’s has been incorporated into several other
federal programs that pay for health care, including: the TRICARE program for the military,
federal prisons, the Peace Corps, and the Federal Employees Health Benefits Program. 38
Additionally, the Affordable Care Act also included a provision that applied similar abortion
coverage limits to plans sold through the HealthCare.gov Marketplace.39 Thus, funding for
abortions is still extremely limited and therefore limits women’s access at the federal level.
Since the legalization of abortions, some states have enacted abortion laws that regulate
and limit a woman’s access to an abortion.40 This is due to the significant amount of power that
the United States Constitution grants states to make their own laws, including those that apply to
abortion.41 Some of the major provisions that are included in these state limitations are physician
and hospital requirements, gestational limits, “partial-birth” abortion, public funding for
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Alina Salganicoff et al., The Hyde Amendment and Coverage for Abortion Services, KAISER FAMILY FOUND.
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abortions, coverage by private insurance, refusal for individual health care providers and
institutions, state-mandated counseling, waiting periods, and parental involvement. 42 Thus,
although abortions are legal in the United States under Roe v. Wade, it appears that is in name
only.
a. Abortions Impact on Women’s Healthcare
Roe v. Wade did not “invent” abortion; it merely made it so that women had access to
safe abortions, considering that history has shown that making abortions illegal does not stop
them.43 There are demonstratable physical, emotional, and social health benefits from safe and
legal abortions.44 The most obvious benefit is the end of a period in American history where
abortions were unsafe, sometimes medically incomplete, and left many women dead or injured. 45
Furthermore, when abortions are legal, physicians are free to conduct safe abortions without fear
that their medical license would get revoked or fear of being imprisoned.46
In the twenty years before Roe v. Wade, it was estimated that the annual number of illegal
abortions in the United States ranged from 200,000 to 1.2 million.47 One research study that
extrapolated data from North Carolina estimated that in 1967, 829,000 illegal or self-induced
abortions occurred.48 In 1969, a year before New York legalized abortion, complications from
illegal abortions accounted for twenty-three percent of all pregnancy-related admissions to
municipal hospitals in New York City. 49 After California legalized abortion in 1967, the number
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of admissions to Los Angeles County/University of Southern California Medical Center for
infections as a result of illegal abortions fell by almost seventy-five percent.50 These percentages
alone are strong evidence of how having access to safe abortions can profoundly impact a
woman’s health and prevent her from suffering a severe infection or dying because of an
incomplete and dangerous procedure done by someone who may or may not be medically
trained.
Since the legalization of abortion, women could make family planning decisions much
earlier in their pregnancy. In 1973, after Roe v. Wade, women who wanted or needed to get an
abortion were getting them much earlier in their pregnancy.51 For instance, in 1973, only thirtysix percent of abortions were performed at or before eight weeks of pregnancy. 52 Similarly, in
2019, 92.7 percent of abortions were performed before thirteen weeks of pregnancy, 42.3 percent
occurred at or around nine weeks of pregnancy, and 6.2 percent occurred between fourteen to
twenty weeks of pregnancy.53
Since the legalization of abortions, pregnancy-related deaths have also declined
dramatically.54 In 1965, seventeen percent of all deaths due to pregnancy and childbirth were
because of illegal abortions.55 After Roe v. Wade, deaths from illegal abortions decreased to
nineteen in 1973, six in 1974, and from “1979 to 2017, the number of women who died in a year
was never higher than two.” 56 Pregnancy-related death rates did not drop for all women after the
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legalization of abortion57. For some, especially minority women, a legal abortion was still out of
reach. The Centers for Disease Control and Prevention (CDC) estimates that from 1972 to 1974,
the mortality rate due to illegal abortion for nonwhite women was twelve times that of white
women.58
Aside from a decrease in death rates due to illegal abortions, access to medically safe
abortions has other far-reaching, profound impacts on American women. According to the
American Psychological Association (APA), “women who are denied an abortion are more
likely to initially experience higher levels of anxiety, lower life satisfaction, and lower selfesteem when compared to women who received an abortion.”59 Additionally, “unwanted
pregnancy has been associated with cognitive, emotional, and social processes deficits to the
resulting child.”60 Furthermore, “access to safe and legal abortion is central to attaining social
equality for women.”61 Thus, it’s obvious that having access to safe abortions is not only
mentally beneficial to women, but has social equality impacts as well.
1. Underserved Communities
The illegality of abortions has disproportionately impacted poor women and their
families.62 A study done in the 1960s of low-income women living in New York City found that
almost one in ten had attempted to terminate a pregnancy by illegal abortion, and nearly four in
ten said that they knew someone who had attempted to obtain an illegal pregnancy.63 Of the
women studied who said they had had an illegal abortion, eight in ten said that they had
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attempted a self-induced abortion, and only two percent said that a physician was involved in
some way.64 There was also a clear racial disparity in the data pertaining to mortality because of
abortion.65 In New York City in the 1960s, one in four childbirth-related deaths among white
women was because of abortions, whereas, one in two childbirth-related deaths among nonwhite
and Puerto Rican women were due to illegal abortions.66
Women of underserved communities have not benefited equally in the progress following
the legalization of abortions. Women of lower socioeconomic status and women of color have a
higher abortion rate than women of higher socioeconomic status and white women. 67 For
instance, in 2011, the unintended pregnancy rate among women who had an income below the
federal poverty level was more than five times that among women with an income at or above
the poverty level.68 Many factors contribute to this disparity, including access to affordable
healthcare.69 For instance, Black women struggle to afford birth control that best meets their
personal needs, which in turn results in a higher rate of unintended pregnancies.70 Unfortunately,
for a woman who is struggling financially, the cost of an abortion may be more than she is able
to afford on her own.71 Thus, the impact that the right to a safe abortion has had on women in
underserved communities is complicated and involves a number of factors. On the one hand, it
has provided more family planning opportunities. On the other hand, this benefit can be stifled
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depending on whether women can afford an abortion and, if the state they live in is restrictive,
whether they can afford to travel to another state for the procedure.
III.

Texas’ Legislative History of Restricting Abortion

Texas has had a complicated relationship with the legalization of abortion. Since Roe v.
Wade, Texas law has required that only doctors perform abortions, regulated abortion clinics,
and limited third-trimester abortions to only rare and severe medical cases.72 However, over the
past two decades, anti-abortion politicians have tried to stop people from accessing abortions by
imposing new restrictions.73
The Texas legislature has passed a number of laws throughout the years that aim to limit
access to abortion. In 2003, Texas passed the “Women’s Right to Know Act” that inadvertently
resulted in doctors giving their patients misleading information about abortion procedures,
doctors providing alternatives to the procedure, and making patients wait twenty-four hours
before the procedure.74 The law also required abortions at sixteen weeks or later to be performed
in an ambulatory surgical center, which none of Texas’ fifty-four abortion providers met the
standard for.75 In 2005, the Texas legislature banned abortions after twenty-four weeks and
enacted a requirement of parental consent for people under eighteen who are seeking an
abortion.76 In 2011, they enacted a mandatory sonogram law that requires a sonogram to be
performed at least twenty-four hours before an abortion procedure and for the doctor to display
the sonogram with an audible heartbeat and explain the results. 77 In 2017, Texas banned insurers
from including coverage for abortion in health plans which means people were required to
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purchase separate coverage for abortions. 78 In 2019, the Texas House of Representatives passed
House Bill 16, which criminalized abortion providers who do not provide medical care to a fetus
that is born after abortion, and Senate Bill 22, which banned government affiliation with abortion
providers or their affiliates. 79 Senate Bill 22 is particularly troublesome because it bans
government entities from entering into partnerships or providing assistance to clinics that are
affiliated with abortion providers, even if they do not provide abortions.80 This cuts off funding
for communities that rely on low-cost clinics for health care other than abortions.81
IV.

Texas Senate Bill 8

SB8, sometimes referred to as the “Heartbeat Bill,” is one of the most restrictive abortion
bans in the United States.82 Generally, a fetal heartbeat becomes detectable around the sixth
week of pregnancy.83 Banning abortion at six weeks in pregnancy is essentially banning the
procedure at a time when many women may not know that they are pregnant.84Additionally, the
law has no exception for rape, sexual abuse, incest, or fetal anomaly diagnoses. 85 In essence, this
law almost entirely eliminates abortion access and imposes an unconstitutional ban on abortion
in the state of Texas. 86
a. Bill Structure and What Makes It So Unique
The structure of SB is unique in that it contains a “private cause of action” provision,
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making it hard to challenge this abortion ban in court.87 This provision allows private citizens to
enforce the law rather than the state.88 Essentially, this provision allows private citizens to sue
abortion providers and anyone who aids a woman in getting access to abortion care. 89 This
basically creates a bounty system which, if plaintiffs are successful in their suit against the
abortion providers, allows them to collect cash judgements of $10,000 (plus legal fees) from the
provider they are suing, but if they lose, they do not have to pay the defendants’ legal costs.

90
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is also written so that abortion providers cannot obtain pre-enforcement relief against state
officials. Because state officials are not permitted to enforce the Act, they have sovereign
immunity, and state court judges also have immunity under the Ex Parte Young exception and
Fifth Circuit precedent.91 Any person who wants to challenge the constitutionality of the Act
must wait to be sued and then assert their constitutional claims in the private enforcement
action.92
SB8 entirely removes enforcement from state jurisdiction and expands who can sue and
be sued over abortions.93 The statute permits even people who live outside of Texas to file a
complaint in any court in the state if they believe an abortion has been performed. 94Additionally,
it holds almost everyone involved in the abortion procedure, except for the woman who gets the
abortion, liable.95 A $10,000 fine will be imposed on anyone who performs, aids, or abets an
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abortion of any fetus with a detectable heartbeat. 96 This means that doctors, nurses, insurance
companies, and even the person that provides transportation to the abortion procedure, such as
Uber and Lyft drivers, could be named in the suit. 97
Essentially, the law is constructed in such a way that it outright bans all abortions because
providing the procedure is illegal at a time when women barely know they are pregnant and
prohibits states officials from enforcing the Act in any way since it authorizes private citizens to
bring civil actions against abortion providers.98
i. Undue Burden Clause
The statute also includes a clause that allows defendants to escape liability by showing
that imposing liability would place an undue burden on women seeking abortions.99 This section
seeks to prevent people who are sued under the law from challenging its constitutionality and
tries to dictate how courts are to interpret Supreme Court precedents such as Roe v. Wade and
Planned Parenthood v. Casey.100 The statute borrows the language “undue burden” from Casey,
a case where the Supreme Court held that abortion laws imposing undue burdens are
unconstitutional.101 This clause essentially provides an affirmative defense to liability if “the
defendant demonstrates that the relief sought by the claimant will impose an undue burden on a
woman – seeking an abortion.”102 The statute narrowly defines “undue burden” and provides
conditions under which a “defendant may not establish an undue burden.”103
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Texas legislators tried to set the terms by which the undue burden standard can be
interpreted by judges.104 A judge cannot find that an undue burden exists unless the defendants
prove certain facts.105 The law also places limitations on who has standing to sue by asserting
that only the United State Supreme Court can determine if someone has standing. 106
Additionally, it says that if Roe v. Wade or Planned Parenthood v. Casey gets overturned, then
people who are sued under SB8 can “no longer defend themselves based on abortion right
principles,” even if they are being sued in connection with an abortion performed while Roe v.
Wade and Planned Parenthood v. Casey are still good law.107
b. Lack of Judicial Intervention
Several cases have been filed challenging SB8, including cases brought by abortion
providers and the Biden Administration, in attempts to thwart enforcement of the restrictive law.
On September 1, 2021, the Supreme Court denied Whole Woman’s Health’s application for
injunctive relief.108 The providers who brought the suit argued that if the law went into effect, it
would be detrimental to all abortion providers in the state. 109 The petition made it all the way to
the Supreme Court, where the Court refused to intervene, letting SB8 go into effect.110 The
majority reasoned that an application for a stay “presents complex and novel antecedent
procedural questions” that should be resolved in the lower courts.111
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On July 13, 2021, the American Civil Liberties Union, the ACLU of Texas, and a number
of partners filed a federal lawsuit on behalf of abortion providers.112 This case challenges
whether Texas can insulate itself by effectively outsourcing the enforcement of the abortion ban
to the public.113 This challenge made its way to the Supreme Court three times, and on December
10, 2021, the Supreme Court issued a ruling that ended the most promising pathway to blocking
the abortion ban.114 A 5-4 majority opinion held that the plaintiffs could not bring suit against the
classes of judges, clerks, or the state attorney general but that a narrow portion of the case may
proceed against the Texas Medical Board and other licensing authorities. 115 The case was
remanded back to the Fifth Circuit Court of Appeals, which sent the case back to the district
court so it could proceed against the licensing officials.116
Not only did private entities file suit against Texas in an attempt to stop the enactment of
the bill, but the Justice Department also filed a lawsuit against the state of Texas, attempting to
prevent it from enforcing SB8.117 The complaint sought a declaratory judgement, arguing that
SB8 is invalid under the Supremacy Clause and the Fourteenth Amendment, is preempted by
federal law and violates the doctrine of intergovernmental immunity. 118 Additionally, the lawsuit
brought by the United States sought an order to permanently, enjoin the State of Texas and
anyone who would bring suit under the law, from implementing or enforcing it. 119 The complaint
alleged that “Texas was in open defiance of the constitution by banning abortion at
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approximately six weeks in nearly all cases” because it violated an individual’s right to have an
abortion prior to viability. 120 On December 10, 2021, the Supreme Court dismissed this
challenge to SB8 in an unsigned order stating that the case was “improvidently granted,”
meaning that it should not have been accepted by the Supreme Court in the first place.121 Justice
Sotomayor was the only dissenting justice, stating that the Court’s decision is an invitation to
states to follow and “refine SB8’s model for nullifying federal rights.”122
c. Fall out of SB 8
The fact that the Supreme Court has refused to intervene in the passing of or strike down
the most restrictive abortion law in the United States poses a major issue for our system of
government since it is basically a road map for states and localities that are looking to dismantle
constitutional rights.123 The law puts forth a blueprint for states that want to target federal rights
that they do not agree with.124 For example, states that oppose guns could ban gun sales, or states
that do not agree with same sex-marriage can make it so that same-sex couples could be sued for
obtaining a marriage license. 125 SB8’s attempt to evade judicial review poses a serious threat to
our democracy.126
Looking squarely at what SB8 will mean for abortion laws around the country, some
states are following in the footsteps of Texas. Republican Arkansas state senator Jason Rapert
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tweeted that he “ordered a bill to be filed in Arkansas to update our law to mirror the Texas SB8
bill.”127 A federal judge temporarily blocked the law that would ban nearly all abortions in July
2021.128 In South Dakota, Governor Kristi Noem introduced two pro-life bills that would adopt
similar legislation to SB8 in that they would have prevented abortions after a fetal heartbeat is
detected and would have blocked telemedicine abortions.129
However, Arkansas and South Dakota are not the only states to pass restrictive abortion
laws in the wake of SB8; Florida also introduced a bill seeking to ban abortion after fifteen
weeks of pregnancy, with exceptions for cases where there is a medical emergency for the
mother or fatal fetal abnormalities. 130 A fifteen-week ban would directly violate the Supreme
Court’s precedent in Roe v. Wade that established a woman’s right to terminate her pregnancy
before the fetus is viable, which is around twenty-four weeks.131
On December 1, 2021, the Supreme Court heard oral arguments regarding the Mississippi
law that makes most abortions illegal after fifteen weeks.132 This law bans abortions at about two
months earlier than Roe v. Wade’s twenty-four-week limit.133 The Mississippi law was enacted in
2018 but never went into effect because of immediate legal challenges that blocked its
enforcement.134 There is a narrow exception for medical emergencies or for “severe fetal
abnormality,” but generally the law bans abortions if the “probable gestational age of the unborn
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human” is determined to be more than fifteen weeks. 135 A federal court of appeals affirmed a
lower court’s ruling blocking the law because of a lack of medical evidence supporting the law
and found that abortion is a woman’s right until a fetus is considered viable. 136 Mississippi
appealed the lower court’s ruling, and the case has been on the Supreme Court’s docket since the
fall of 2020.137 After arguments on December 1, 2020, it seemed as though the Supreme Court
was going to uphold Mississippi’s law and effectively overturn Roe v. Wade.138
d. Trigger Bans and Pre-Roe v. Wade bans
If Roe v. Wade is overturned or weakened, there are twenty-one states that have laws on
the books that indicate that those states would certainly attempt to ban abortion. 139 Trigger laws
express an intent to ban all or most abortions as soon as it is legal to do so.140 Twelve states
currently have trigger bans in place: Arkansas, Idaho, Kentucky, Louisiana, Mississippi,
Missouri, North Dakota, Oklahoma, South Dakota, Tennessee, Texas, and Utah. 141 Not all of
these bans are the same.142 Some are all-out bans on abortion, like the Tennessee trigger ban, and
contain no exceptions for rape or incest.143 Some trigger bans include exceptions for medical
emergencies, rape, and incest, like North Dakota.144 Some only have exceptions for medical

135

Id.
Id.
137
Id.
138
Id.
139
Elizabeth Nash & Lauren Cross, 26 States Are Certain Or Likely To Ban Abortion Without Roe: Here’s Which
Ones And Why, GUTTMACHER INST., (Oct. 28, 2021), https://www.guttmacher.org/article/2021/10/26-states-arecertain-or-likely-ban-abortion-without-roe-heres-which-ones-and-why.
140
Amy Morona, What Are Trigger Laws? Examining States’ Preemptive Legislative Bans On Abortion, PBS (Mar.
26, 2019), https://www.pbs.org/weta/washingtonweek/blog-post/what-are-trigger-laws-examining-statespreemptive-legislative-bans-abortion.
141
Madeline Fitzgerald et al., The States Likely To Ban Abortion If Roe v. Wade Is Overturned, U.S. NEWS (Dec. 10,
2021), https://www.usnews.com/news/best-states/articles/2021-12-10/the-states-likely-to-ban-abortion-if-roe-vwade-is-overturned.
142
Id.
143
Anita Wadhwani, In Tennessee, Roots of Expected Ban on Abortion Date 20 Years Back, TENNESSEE LOOKOUT
(May 4, 2022), https://tennesseelookout.com/2022/05/04/in-tennessee-roots-of-expected-ban-on-abortion-date-20years-back/.
144
H. B.1466, 60TH LEG. ASS. OF NORTH DAKOTA, § 1(3), https://ndlegis.gov/assembly/60-2007/billtext/HBEU0600.pdf.
136

69

emergencies, like Oklahoma.145 In addition to trigger bans, Alabama, Arizona, Arkansas,
Michigan, Mississippi, New Mexico, Oklahoma, West Virginia, and Wisconsin still have preRoe abortion bans on the books. If Roe v. Wade were overturned, abortions would be illegal in
these states.146
These laws will have a detrimental effect on people who live in these states and are
seeking medically safe abortions. Women who live in any of the states poised to ban abortion if
Roe v. Wade is overturned will face long travel distances in order to get the procedure.147 For
instance, women who live in a state where a total ban would go into effect would have to drive
11.5 times as many miles on average to reach a clinic where they can get an abortion. 148 Illinois,
North Carolina, and Kansas would see the largest influx of patients seeking abortions from
individuals who are able to travel.149
V.

Abortion Access and What It Means for Underserved Communities

Over the last couple of decades, progress has been made to enable women and their
partners to take control of their reproductive choices.150 Not all women have shared equally in
this increased access to reproductive healthcare.151 Because the rate of unintended pregnancies is
five times more likely among low-income women, there are higher abortion rates among the
poor.152 The reasons provided by women who seek abortions underscore their understanding of
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the economic impact that unplanned children will have on them and their families.153 The
majority of abortion patients say that they cannot afford an unplanned child and say that having a
child would interfere with their work, school, or ability to care for their other children. 154 Access
to abortion allows women to control family timing and size, which can also be key to unlocking
opportunities for economic success, education, and equality.155
a. The Potential Impact of SB8 on Underserved Communities
SB8 will disproportionately harm Black and Latino women who live in Texas by making
getting an abortion nearly impossible for low-income individuals.156 In Texas, women seeking an
abortion will have to drive approximately two hundred and forty-eight miles on average to get
the procedure out of state. 157 While people with money can fly out of state to get abortions, for
those with lower incomes, work obligations, lack of transportation, or financial struggles, leaving
the state to get an abortion is not as simple as getting on a plane. 158 According to the Texas
Policy Evaluation Project of the University of Texas at Austin, as many as eight out of ten people
who seek abortions could be forced to see their pregnancy to term. 159
Deciding if and when to have a child is central to a woman’s economic and psychological
well-being and has implications for her education. 160 Laws like SB8 perpetuate poverty in lowincome populations and create generational poverty. 161 A study done in 2018 found that women
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who were denied abortions were more likely to be in poverty within six months of the denial.
compared to women who had access to them.162 Additionally, women who were denied abortions
were less likely to have full-time work and more likely to depend on some form of public
assistance.163Although many legislators that pass such restrictive legislation claim that it is
intended to save lives, research has shown that unintended pregnancies prevent people from
completing their education, getting and keeping jobs, and can even lead to poor health and
economic outcomes for children. 164 Thus, people who are denied access to abortions are more
likely to live in poverty, with economic instability, and poor physical health.165 Restricting
access to safe abortions keeps poor women in poverty and perpetuates the cycle that prevents
social mobility.166 In the United States, Black women have the highest abortion rates in the
country, which is a consequence of the wealth gap. 167 Thus, it is obvious that restrictive abortion
laws not only keep women in poverty but also restrict the ability of women who live in
underserved communities the ability to move up in society.
b. Expanding Abortion Access and Ending the Stigma
Regardless of what politicians say, abortion is healthcare, and women require access to
safe and legal abortions.168 Abortion has been around for centuries and has been utilized by
women for family planning purposes regardless of its illegality. There are a number of things that
can be done to ensure the availability of safe, legal, and accessible abortion services.
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Ideally, both the federal and state governments would repeal legislation that creates
barriers to abortions. At the federal level, the Hyde Amendment should be eliminated and
abortion care should be considered essential healthcare.169 The Hyde Amendment restricts
federal money from being used for abortions except in cases of rape, incest, or when a patient’s
life is endangered.170 Additionally, any legislation that creates barriers to abortion access should
be abolished – this includes any bans on abortion at arbitrary gestational stages, requirements
that only physicians can provide abortion care, telemedicine abortion care bans, mandatory
counseling requirements, ultrasound requirements, and parental involvement for those under the
age of majority.171 Eliminating any of these restrictions will both increase access to abortion and
make it safer for women.
Another way that access to abortion can be increased is to expand the scope of those who
can provide abortion care. 172 For instance, giving nurse practitioners full practice rights by
revising current legislations to let them evaluate patients, make diagnoses, order and interpret
tests, initiate and manage treatment, and prescribe medication without a physician’s supervision
would not only increase access to abortion care, but also provide legal protection to the
workforce that provides abortions.173 Additionally, abortion must be supported and integrated
within the full scope of reproductive health care services. 174 Abortion care should be integrated
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in the greater scheme of reproductive health care, along with contraception, maternal health care,
gender-affirming services, and HIV treatment. 175
Ideally, the right to abortion would be codified into law and not left up to the courts to
determine. On the federal level, the right to have an abortion should be codified into a federal
statute that goes beyond Roe v. Wade.176 The federal government should enact a law that makes
clear that there is a fundamental right to abortion in the United States and that the government
should not interfere with a woman’s ability to exercise this right pre- or post-viability. This law
should extend to all women with the ability to give birth and not just those that identify as
women.177 With regards to the states, any state lawmaker that has not as of yet codified the right
to an abortion should do so and not wait for the federal government. 178 Any form of state
legislation to help access to abortion would be helpful, but amending state constitutions would
possibly provide the strongest legal protection for a woman’s right to have an abortion. 179
VI.

Conclusion

Abortion is health care. The right to a safe abortion is something all women should enjoy
and states should not be able to restrict this and put a pregnant woman’s health in danger.
Limiting the right to an abortion severely impacts women of lower-income communities and
only perpetuates racial and socioeconomic hardships on the women most affected. SB8 is
potentially just the beginning of bills that would create extreme restrictions on access to abortion
to be passed by states. The federal government should recognize a woman’s right to choose by
codifying it and thus eliminating states’ power to restrict it.
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